
JEFFERSON vs. HAMILTON

The first great debate over how the Constitution should be interpreted, took place between Jefferson and Hamilton. When the Secretary of the Treasury’s bill to establish a national bank was passed by Congress, President Washington doubted whether it was constitutional. He asked Treasury Secretary Hamilton and Secretary of State Jefferson (who held a view opposite Hamilton’s) to give him their written opinions on the question. The views of both men are presented below.

JEFFERSON


The bill for establishing a national bank undertakes, among other things, to form a corporation. To protect the bank from control by the state legislatures, the bank law would have to be interpreted as giving the bank the power to make laws superior in power to those of the state legislatures.


All the powers not delegated to the U.S., by the Constitution, nor prohibited by it to the states, are reserved to the states, or to the people. To take a single step beyond the boundaries thus drawn around the powers of Congress is to claim unlimited power. The power to incorporate a bank, and the powers involved in this bill, have not been delegated to the U.S. by the Constitution. They are not among the specially enumerated powers. Nor are they within either of the general clauses enabling Congress “to lay taxes to provide for the general welfare” and “to make all laws necessary and proper for carrying into execution the enumerated powers.”


In the case of the clause about taxing for the general welfare, Congress is not to lay taxes for any purpose it pleases, but only to provide for… the general welfare. In like manner, it is not to do anything it pleases to provide for the general welfare, but only to lay taxes for that purpose. To consider the “to provide for the general welfare” as separate from describing the purpose of the power “to lay taxes” -- and as giving an independent power to Congress to do anything it pleases which might be good of the country -- would render the Constitution’s enumerations of powers useless. It would reduce the whole Constitution to a single phrase — that given Congress the power to do whatever it thinks would be for the good of the country.


Certainly no such universal power was meant to be given Congress. In fact, the national bank which is now being proposed as a means to carrying out a power, was rejected as an end by the Convention which drew up the Constitution.


The second, or “necessary and proper” clause mentioned above, enables Congress to make laws necessary and proper to carrying out its enumerated powers. But these enumerated powers can all be carried out without a bank. Even if it is true, as some say, that a bank would be convenient for collecting taxes, the Constitution permits to Congress only those means that are “necessary” -~ not those that are merely “convenient” to carrying out its enumerated powers. This “convenience would nullified; many state laws. Nothing but a necessity which could not be met by other means can justify nullifying these laws which constitute the pillars of our whole system of government and law.

HAMILTON


In beginning my argument I must call attention to the fact that the objections of the Secretary of State are based on denial of the power of the U.S. to set up corporations.


It appears to me that a principle important to the definition of government and essential to every step of progress to be made by the U.S. is: Every power vested in a government is a

sovereign power, and includes a right to employ all the applicable means of attaining the ends of such power which are not specifically excluded in the Constitution and are not contrary to the essential ends of society. If it is necessary to prove such an obvious proposition, there is a clause in the Constitution which declares that the Constitution and the laws made in pursuance of it are

the supreme law of the land.


This unquestionable principle puts an end to the abstract question whether the U.S. has the power to set up a corporation, because the power to set up corporations in unquestionably part of sovereign power.


There are implied powers as well as express powers. And if this is granted, then it follows that establishing a corporation may as well be implied as any other thing. The only question is whether this corporation is related to any of the acknowledged ends of the government. - Thus a corporation may not be erected by Congress for superintending the Philadelphia police, because Congress is not authorized to regulate the police of that city.


The Secretary of State maintains that only necessary and proper means of carrying out specified powers, can be employed. And he says that the only necessary means are those without which the power in question could not be exercised. It is essential to the maintenance of the national government that such an incorrect notion of the meaning of the word necessary be exploded.


Neither the grammatical nor popular sense of the term requires that construction. According to both, necessary often means no more than needful, or conducive to. And these are the senses in which the word as used in the Constitution is to be understood. The intent of the Convention in that clause was to give a wide latitude to the exercise of the specified powers. To understand it as the Secretary of State does would be to depart from its obvious and popular sense, and give it the same force as if the word absolutely or indispensably were placed before it in the Constitution.


This restrictive interpretation of the word necessary is also contrary to this sound principle: the powers contained in a constitution should be interpreted liberally in order to advance the public good.


It is presumed to have been satisfactorily shown that: The power of the government, in those situations where it has any power, is sovereign. The right of establishing corporations is inseparable from sovereign power. The power to establish corporation is not an independent power, but incidental, and was therefore left to be an implied rather than an express power. The bank would not extend the power of the government because it would only affirm the power to incorporate for purposes falling within the sphere of specified powers.

ANALYZING THE ARGUMENTS OF JEFFERSON AND HAMILTON

Part I: Before going into them in detail, let us look at the main features of these two arguments, and answer some general questions about them:

I .What is the argument about? What is each of these two men arguing for?

2. What is the constitutional issue between Jefferson and Hamilton?

3. To what authority do Jefferson and Hamilton appeal, in their arguments? How does each one use this authority to show that his own position is the correct one?

4. Do Jefferson and Hamilton use any other basic means of supporting their respective positions, in addition to appeal to an authority? If so, what?

5. Is the main question involved in this debate primarily one of fact or of opinion? Give reasons for your answer.

Part II: In this section, we will try to analyze the arguments of Jefferson and Hamilton by examining the reasons each gives, to support his position. In the space provided below, give the reasons offered by Jefferson and Hamilton. In looking for these reasons, note that both men not only offer reasons for their positions or conclusions, but they also attempt to support their reasons: that is they give reasons for reasons. Do not include any of these reasons for reasons. Here, look only for the reasons which directly support the main conclusion reached by Jefferson and by Hamilton. (It may help you to know that Jefferson gives 3 reasons for his conclusion, and Hamilton gives 4.)

Jefferson

Hamilton

Part III: Now we are ready to examine the reasons for reasons which Jefferson and Hamilton offer in support of their conclusions about the bank bill. In Part II, you listed the main reasons each man offered for his conclusion. Each of these main reasons is actually a sub-conclusion. Here, find the reasons for each sub-conclusion. Below, write out each of the 3 main reasons (or sub-conclusions) given by Jefferson, and the 4 given by Hamilton. Under each one, list the reasons offered in support of it. Use the back of the page if necessary.
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Hamilton

